CESFL COR hMemorandum for the Mecord A4 Tamuary 2001

Subject: Turisdictinnal Tetermination For the Saltom Sea and ils ibataries 4o lgld ol the T8, Suprems
Courd decision in fhe Solid Wasie Ageney al Northern Cook County (SWANCC), Petitioner v, TLS Aqmy
Carps of Bngineers regarding Clean Water Aot (OWA) jurisdiction wilhin isolaled, no-navigalile,
intrasiale walers af the Tiitcd States

From: Chicl, South Coasl Scofion

Terr Chicl, Regulatory Branch
gt
Thru: Chicl, CHee of Counscl TU‘:I {‘Li

1. References:

a. Supremes Couort Diecision No, 98-1178 for Solid Waste Agency of Nerthern Cook County
EWANCT, Pettioner v LS Army Ceorps of Engmeers dated 9 Jannary 2001,

b, Memorandom from CLCC-Z4 dared 8 Jaguary 2000, Seojscn Supremes Conrt Holng Concarming
CW A Tnrizdiction owver [aelatad Waters.

e Joint Memorandum from Genersad Counsel, EPA and Chiel Counsel, TS, Army Corps of
Engineers, Subject Supreme Cowrl Ruling Concerning CWA Jur i:.l.l]LLmn wver lsolaled Walers.

d.  Corps regulations tplementing Clean Water Act found o 33 CFR 328.3 (o).

p s Un 9 lanpary 2001 the Supreme Cowrt issued its decision per refl 1a recarding 2eolated watzrs of
the U5 which was then iransmitted o the Los Angelas Dizrict (LALY office wirh pmdance from LA,
110y and Carps, Chisf Counsel per refl 1b and 1o, Daszed on the gnidance recaived from Lleadquarters this

memyt addreases the jurisdicrional dersemination for the Salton Sea in Riverside Counry, CA.

x The Supreme Courl in the SWANCT cese concluded the entive “bMigratory Bird Rule™ was nol
suoported by the WAL, The “Mizratory Bird Fole” = foand 120 the 1986 Federa] Repister Notics and

tated {n the Supreme Court Roling 23, ¥ In 1385, in an atempt to “clarisy’ the reach of its jurisdiction, the
Corps stated that 404 a) extends to intrastate wa

a.  Which are or would e used as habirar by birds protected by Migratory Lizd ‘Praaries: or
b Which are or would ke used as hahitar by other migratory hinds which eross srare lines; or
2, Which are or would be wsed as habital for cedaneered specics; or

d. Usedtoirrigate crops sold o lniersiie comune o2,

The zuidence from Corps, Office of Counsal stet22 that, ™ Althouagh the Court held that the Corps
application of 33 CLE 3283 () 3) was invalid i SWANCC, the Couart did not strike down 3530FR
F2E30a03) or any other component of the regalations Zefining “waters of the Linited Stetes. ™ Based on
HO) sidencs, the Corps still rogulates isolated, non-navizable, intrastate, water bodies that have a
somihicant Iederal interstate commerce nexes that do not rely on migratory bird wse a4 ke sole basis. The

definition of :solated watars of the US| that the Court did noe strike down, per 33 CER 328 5(a) 10 stated

halow,

3} All other watzrs such az intrastats lakes, rivers, streams, {ineluding intermatient streams),
mud[lats, sandfats, werlandz, sluphs, praivie pothofes, wet meadoows, playa [skes, or namral
ponds, the use, degradafion or destruction of which could alfeet mlerstsle or foreigm commaros
inchuding any such walers:



o t - ; . oy ¥ x
Y] Which are or eould be nsed by interstate or foreign travelasfor reercational or ather
PULPHO5ES; AT

(i} From which fish and shellftsh are or eouid be taken and sold in interstate or foreign
COMMErce;
(111} Which are used or could he used For indusmial prepose by indusries o interstale
commearce,
4. The Corps reviewed the potential fur suech nexus’ o exist within the Salivn Sea and found that

there were fonr significant Federal intarstate commerce nexus” thar are docomented in LAD s decision in
the paragraphs that follow.

z. The first Faderal interstate conumence nexus congems Lhe wse of the Salion Sea by intarstate or
foesign travelers for recreanonal or other purposss, The Corps comtacted the Salton Sea State Racreation
Aden and e Stare Thepartment of Boating and Waterways and (he superintendent stated there are
appraxioately 7,000-2,000 recreational boat trips that launch from the Stste Park hoatramps m the Salton
Sea. Onthese boat Lrips, poople or travelers STom Arizona, Nevada, Orepon, and Canada, do niilize the
Salton Sea on an annual basis for recrestianal fishing, boating, and water- skifng, Therehy a significant
Federal mierstate comumerce nexus under 33 CUR 228 3023031 exists that would . yualify the watar-hody as
used hy inrerstate and foreign lravelers. Tn addinon many people recreationally fish from other states and
Canada which ferther suppouls o significant intarstate and foreign tish commerce neaus.

a, The second ederal interstate conuneres nexus eoneems isolared watsee from whicl fish ar
shellfish are ar zould be taken and sold In interstate or furcign commerce. The Corps found at least four
coruneticul (xsheries near and adjacent to the Szllon Sa il wed the Salton Sea m their operations, Thes
commerciz! fsheries export commercially raised sea bass and other fish 211 aver the world including othe:
slates and therely qualily zs foreign and irterstate commerce. Therely a second signifaant Federal
InTerstale commerces pesus eaisis under 335 CUR, s SETEATIENTRTHE

7. I'hethird Federal interstale commerce nexns 18 defined as isolated warers ial are wsed or conld
bes used for indnstrial purposes by industries in inerstare commerce. The Corps contacted e California

Regional Water Cnality Central Board — Colurads Desert Region to inquiics a3 to whether there were amy
indestrial users using the Safton Sea. Thay stated thal Bere were seversl genthermal power plants that
sxport electic puwer W other indnstesal users. The geothermal plauls huve cxisting Waste Ihischarze
Bequirsments Penmnils [WDRs) with the Stats of Californiz that designates them s an indusmial hensticial
eser, The Corps hereby references those W s 2e validation that the Salton Seu iy wsed in mdnstrial
nearatats sommercs aud Uierehy qualifies as a third sienificant Federal Interstate commerce noxus undor 5
CFI S2sea) (3.

8. The fourth Faderz] nexus for the Sulton Sou s under 33 CFR 128 7 (3 that defines watsr of the
Uniled Slates ag warers that affect the degeadation and destrustion of forsies commerce. Since the New
Eiver and Alamo River and hundreds of agriceltural and industrial deains cnme from Mexico that are used
by hundreds of Mexican mdustries in foreign commerce Ui Comps has datormazed that 3 fourth significant
Vaderal interstale commeree cxists undsr the foreizn commence nexus.

g In summary the Curps herehy determines that 1he Salton Sea 15 waters ol the United Sates given

the four significant Federal interslale commeres nexus’ that have been documented in this memorsndum,
Ihe.reh:, all tributagzes that flow inte the Salton Sea are deemed jurisdiztional by the Comps under 33 CLR

A A{ANA)
Merk Duarham
oW ad
L

Acting Chief, Regulatory Branch

Copy Furniched:
EPA Watlunds Scetion, Attn: Sharon Moreland
L5 Fish and Witdlilfe Serviee, Amns lim Bats]



Office of Counsel 23 January, 2002

MEMORANDUM FOR ALL COUNSFEL
SUBJECT: New Posl-SWANCC Decision--Colvin v. U8, .8, Dist. Ct. Cenrral Tist
CA, ED CR97-32-RT

1. The subject case is anolher post-Salid Waste Anthority of Worthern Cook Countv
(SWANCC) case. The mavant, Bobby Joe Colvin. was convicted of crimminal violation of
the Clean Water Act for willlidly discharging waste matcrial in the Salton Sea, an

isalated waterbody in southern California. In attempting to overturn his conviction,
Colvin argued that 1} a bulldozer could not be a point source; and 2) thal based on the
SWANCC decision, the Salton Sea is not a navigable water as defined in the Clzan Water
Act

2. The Court quickly rejected the first poinl, ciling numerous cases halding thal a
bulldozer used in moving dirt around in waters of the U.S. were "point sources” as
defined in the Clean Water Act. As to whather SWANCC mandated a finding Lhat the
Salton Sea is not a navigable water. the Court, citing Headwaters, Inc, v, Talent Trrigation
Dist,, 243 F.3d 526, 533 {9?" Cir 2001), found that SWANCC merzely invalidated the
"migratory bird rule" but did not invalidate the other tests set forth ar 33 C.F.R, 328 for
establishing jurisdiction. Because the Sallon Sea is actually used by tourists in inlerstate
comnerce, as well as being subject to tidal ebb and flow, the Court concluded that the
Salton Sea was a Clean Water Act navigable waler,

3. This decision is impartant in 4 number of ways. First, it continues the growing
rumber of post-SWANCC cases that have held that SWANCC is limited 1o mvalidating
the migratory bird rule. Further, it found jurisdiction over an isolated water based on
actual interstale commercial use (as well as tidal influence) of the waterbody, and it did
s0 in the conrext of 4 eriminal case. This case should be cited in post-SWANCC briefs in
answer Lo allegations that SWANCC limited our jurisdiction over isolated waters. This
case should also be shared with our reeulatory clients,

MARTIN B, COIIEM
Assistant Chief Counsel
For Litigation





