
CESPLCO R lvlcmorandum for tbe He<'.ord ?.-1 .fa;,n;Jry 200 J 

~\1bjcct: Jurisdictional D etcrrninatinn for the S3Hnn Sea untl its LribuLurfos in tight uf die U.S. Suprccnt: 
r:om1 decision in fhc Snlid "\\'astc A~cncy nf Nnrthcrn Ct>ok Caunty (S\'~l ANCC). Pctilium:r \' . U.S t\ Hn~ 
Corps o f Engineers regarding Clean \Valer -~~t (C\VA) juris<lictinn wilhin b.olakd. 1w11-cravigal:le. 
intrnsbilC •Nalcr:-: of lhc United Slalc:-:, 

From: C:hicf, South c.'oz:-:t s ~::;tion 

To: Chief, R.;::.gulatory Rr:m :;h 

Thru: Chi:!f~ Office of Coum:cl 1\'J {z--'tf o\ 

I . Rcforcm.:cx: 

a. Supre.m.e Cotl(t D~cisk•uN o. 99-1178 for Solid \Va:;re AgenC}' of Northern Cook County 
(S\V A.NCC). Petitioner v. U.S Army Ccrpt of Eng;n:.~rs dated 9 Jttm;ary 20'Jl. 

h. Me.m:.>randnm from CloCC-ZA datt.d 9 J~n11,,ry 200 I. Subjf.ct: Snprem.e. C:011rt Rolmg Concerning 
CW~. Jnris.dfotjon ove,r ]ool:ited \Jv;,(e.r..s. 

t:. Joinl l\.fomoramlum rrom Gcncrai C:mn~cl, EPA and Chief ~oun:,;c], U.S. Arm~/ Corps uf 
Englm;crs, S ubjc'l:t Supreme Courl Ruling Cu,ncc111i11g CVv"A JurisJh::t.ion uvcr Isolak:d '\V~\l<.:I:i, 

d. Corps regulations ii11pkme11ti11.e, Clean Ware, Act fouild ill 33 CFR 328.3 (n). 

2 . On 9 JanLJ:try 2001 the Supreme C:otm is:>ucd itr. dcdsic,n pt .r ref. la reglrding iso!a1cd wr1t~s o f 
cbe U.S . ,v,hicb Vl;tS then cr<insmiued tc, the Los Angeles District (LAD) offi_ce. \Vi.th gnid.tnce from EPA. 
JlQ ~nd Ccrp,. Clli•f O:>'.>nsel pe.r ref. lb and k . l!ased on the. znidati.cerece,ived from 1.l.e;;dquan:ers rhis 
memo addrc.-:sr ..... ~ Lhc juri~;cticrio.n;it de.(!",onimLti.on for rhP. ~'\nJt0n Se.11 in J<ive-..rsjrle, Cono1;y;CA. 

3. Tlte Suk,Jrr.;mc: Courl in lhc S\\-' ANCC :::2..~c com;lui.lcU the cnlirc i.?vligTaiory Bird Ruh:" wa:-- no t 
su;:,pc,rtetl by the CWA. Tho "Migrutory Bicd Ruk" is foumJ 1'1 the. 1986 Federnl Rei;ister Neotke aud 
stated in the Supr eme C◊urt Rui.u1g, ~s. ·• 1.n 19S6~ iu an ane1u p1 to 'clarify' the r:?-ach of its jurisd ictio.o. the 
Corps stated L'1at404(a) exte.nds to intrnstn~e waters: 

" · \1/itlcb :1l'e or ·,,•ould t-e us.t:d as h~bitat by birds protected by 1\.1.igracory Hird 'fre.~ties:.or 

h. '\vllkb arc nr •;:oulrl hr. use.<1 a-': hahh;1t by n lhcr mif.rntnry hirds which c ro!::~ ~mm line~: o.r 

c. Vvliich arc o r ·.-;ouJtl b:; used a :-: habit.a:1L fur cntla1!gcrc<l xp..:dcs; or 

d. Used to kriga1.e crops ::old in i1t:erslate·ccmmeJ c:e.' 

The guid~ce from Corps, Office <,f Counsel stated that. •· Although the Court held tbat the Corps 
application ,jf :;3 Cl~R 328.3 {~)(3) was inYalid jn S\VANCC, the Ccurt did not strike d O\\'ll 33CFR 
328 .J(a)(3) or any Olhtr c.ornponen.t of th.e regu1a;:ions definjng "waters of che Uoitcd St2.tes. ,. B~sed on 
HQ guid.-1.nce, th~ Corps still reguJate~ i~olated, norJ-navjgable, intrasta te. ·,,vater bo dies thatbave a 
sigr,ificanr tederaJ interstate t.omrnercc nexus that do not rely on migratory bird use a.(; the sole ba!:is. The 
definiclon c,f ?.S0fa7ed w~ce-.rs of the U.S .. thlt the Court did nm strike down, per 33 CI•R 328.3(:t) is state.d 
below. 

(:; ) AH other waters, i::nr.h as iott~s.race. lake.s, rivers. st.re:tms, (inr.Judjng, inreJ>ronrent streams). 
muilnats: ;o;andflats, wer!ancl.-':, skmrrh.::., p,rnirir. pnrholes, wcr meilrl(w:s. plt1y;i fakes, or n~nurt1I 
ponds. lhe u.s~. <l::gnulution or ,Jcstruction of which coul<l ufi\;ct int.erst.ate or for-.::.i1p1 commerce 
i.ncluding any such wakr:,; 



(i) \Vhich arc or c:onld !)f, nsed by interstate o;- foreign t.nwei:.:~/fu:- ;~n;.atk,n;3( or orbe-.r 
µ,m i:.~scs; or 

(11) r°(orn wh id1 fis!J aml shclHish arc or co11M b~ rnkt,n ~nd sold in inteJS{ale 01 (ort;ign 
comm-:rce~ 

(iii) Which ,re used_or co ulJ he used R;r indu~,:rj,,I p11rp0se. by in,:ium ies cu intcrstulo 
c.orrunerce~ 

4. The Corps revic ... ;cd ~be potemial fur such nc:-:us' w exist whhtn the s~dton Sea a nd found {hat 
then: \V:!Tl! f<lur .significant 1.:ederal inters tate commerce nc;.:11~' th:n a re docume.nted in Ll\.I)~ s dedsio11 in 
lhe p3r:J!!r:tphs that t◊How. 

5. T h:: first i:·eder.:il interstate com.me1cc n\!:<.us con:;cms Lhe w:c of rbe S:ilton Sea by ll.l.terstace or 
fu1dgn lun.•:;lcrs fo.r recWsticnal or other piJ1pos~s. The Corps contacl<.xl the S:dton Sea St.ate Re=reatiou 
,\rea ru1d lite Sratc Der:irtmenr of Boating ~nd Vhttcn.,.1:1ys ancJ Lhc sup~rintendcor srated there. are 
approxima1dy 7 ,000-ii,t)(iO fe-<'ft.ationrtl boat trips that Jauudi frum Lhc Stale Park hoatr~mps m the Salloll 
Sea. On. these boat trips, people. o r tra·1elers from Ati . .zolla. t,:"ev~da, O:·~gun, and C"..:m::d.l, do uriliU: the 
S:ilton Sc.a o n an amma1 basis for rccre:,;rjori.11 fishing, boat!J.lg, and 1,vatef-skii 11g. Thcrchy ;i signifk:~nt 
Ff.derll intcr:;tate. com.iuace: nex us undf:r ·:n CFR 328.3~3)(3}1 exists tlut would quslify the \Vllter-bc,dy tili 
used by im~state and foJeign lra~dcr~. In uldirion m.1ny people recre.ition:tlly fish from o ther .'-tilres and 
C3mu1a wh.i:.h furthe.r supports u s ignificant inu:r sr.,te a;:i(i foreign Dsh c,::mvne,c.e u;::>.us. 

G. The Si",.::ond 1'.eder.ll inte(stacecouunercc nexus concerns is.o lnred w:ue.rs from which fish o.c 
sheUfisl1 arc or :;01tld be tal.:en and sold i n llllttSLule or forci~rn cmnmcrc:e.. The Corps found at least four 
commetil:al fixhcrics neM ;ind ~djac.cnt to the Sr.ill on Ss: a Chat u.-..cc.l the Salton Sea 1n cheir operations. Thes 
cc,oomc:rdctl fis11cric.-.: cxpmt comme.rdally ro.ised sen ba:ss and c.'.>d1t.-r fish all o ver rhe \\'Orld illcluding orhe1 
SIMcs and th=:reby quulif~,. as fclTdih ;iml it:.lersrn.te. ct:imrnerce. T h:::,eb y a s'..-:::cmc.1 :-:igni fic,1nr f-ede.ral 
inre-.rstate <:omme.rc,;. ne.\uS :;xisL-.: under :13 ( T•R 328.3(.:=.)(3)(ii). 

7. f'b~. third Federal hlle1 Sta!\! cummcrcc ne~ms.; s defined ~.s isoJated w.:i.ters llrnl arc used or cnnld 
Le usc<l for indnsrnal purpo :;es by indust.ricx in inrc~.statc~ commerce. The C,:irps Conwcletl Lit\! C~lifomia 
Regional \Valer Qn;tfity Control Board - Colurutl:• Dcsc·rt Rceitm ro lnquire. l.S. to whe.tb.eJ tl.teJe wen; any 
iodu.strinl users us ing rhe SaJton Sea. Tbe}' st~ted that Lli<.:rc were scvcrnl t!c,nrherm~l po·.ve-.r plants i.h.-:i.t 
f'.;;.port e-lecLrk ~.1u•,,1:;r to 01hcr in<lusrr:iaJ U'S('J">. The ge-01heuuci µlauL"!'. h:1v:; cxi:-.tjnt', \V:u:u·. Disch.vge 
Require ments PermiL~ r':\1)Rs) with rbr. SuHe. oi C alifon1j~ that de-sig11£1Lcs 1.hcm IDi an indm:TT.i;IJ beneficial 
nse-r . The. Corps he1eby r::::fcr-:;nccs rhesc VlDH.s as ,;:?Jidation that the S:thcm Sea i:,; u:-:ctl in inrlnstr.iaJ 
inre.r~1;11:1: r.Om.t\)e'tce aud tfo:r1.,:hy q1~:difici:: .ts :i rhli"rl s ignificant Fcdc,r;\] ime;·;;tn!e \;UHlmcrcc ncxur.1mdr,r T 
CH< .O--~t•J(3)(iii). 

8. The fourth 1-'.f!:(lr';r,~J 0.4?'XUS, for the s~lton S\::t is tmdcr 1:~ CFI~ ]7.8 :~ 0 ) th.at defines Wil.lt:1:-. <•r th:. 
UuitcJ SluL:;s a~ v;:,rr.:rs rh:u atte.c.t the degrndatiun sn<l Jc~lrucl.ion af forf.{gn commerce. Siace the New 
Rive1 and Alumn R iver a.od hundr,~ds of agrkolturnl un<l in<lu.'-lrial dr;1ins ,~ome from .Mexico that aH: u~c,;.:i 
by in:andr~ds of ~fcxban Jn dnsufes in J'oreign c-:•mmei,.;~ tli.; Corps h:1s d,::fcrro.ine.d that a fourth sig.oifica.ul 
F::d,::.rr.1 intefslnle cc,mmcrcc c:,.;i~t~ un<te.r the: foreign commeice uexus. 

9. 1n SUDllll:U')' the Corps hereby dete.nnines tha-t 1b-e Salton Sea Js '"<lt:;rs {•fLhc TJnir(.d Sates giv-=n 
rbe four significant Federal interstate cnmm~.rc,e ne.xus' U'l1t have been d.ocumcnLc<l in this ·rnf".J'(h)r;;ndurn. 
T hereby aJI tributaries that n~,·w in1o the s~lro11 Sea arc de-~,:ne.d jurfadictkmul Uy the Cnrp~ nnrle:r 33 CFR 
~~!8 J(a)(5). 

Copy ?urni~hcd: 
EP./\ \1t~thmd5 Scclion. Attn: Sb;iron Jvlore]and 
U.S Fish ru:id ·1\'il<lliic .,c.·nicr., Ann: Jim Ba,1e.J 

t 'ft::10~ 
Aeling Chie.f, Regu]mory Branch 



Office of Counsel 23 January, 2002 

J\,ffilvfORANDU?l-f FOR ALL COUNSEL 
SUBJECT: New Posl-SWANCCDecision--Colv.in v. US, U.S. Dist. Ct. Central Dist. 
CA, ED CR97-32-RT 

1. The subject cnsc is another post-S.Qli9- V.'astc Authority of Northern Co9Jc Countv 
(SW ANCC) case. The movnnt, Bobby Joe Colvin, was convicted of criminal violation of 
the Clean ,vater Act for willfolly discharging waste material in the Salton Sea, an 
isolated waterbody in southern California. In altempting to overturn his conviction, 
Col.in argued that I) it bulldozer could not be a point source; and 2) that based on the 
SW /\NCC decision, the Salton Sea is nor a nnvLgable water as defined in the Cleai, Waler 
Act. 

2. The Coun quickly rejected the first po.int, ciLing numerous cases holding that a 
bulldozer used in moving dirt around in waters of the U.S. were "point sources" as 
defined in the Cle.an Water Act. As to whether s,1/ANCC mandated n fi oding that the 
Salton Sea is not a llavigable water, the Court, citing Headwaters. Inc. v. -:(alent Trrigation 
Dist., 243 F.3d 526, 533 (9'" Cir 2001), found that SWANCC merely invalidated the 
"migratory bi rd mle" but did not invalidate the other tests set forth ar 33 CF.R. :l28 for 
establ ishing jurisdiction. Becau;;e the Salton Sea is actually used hy tourists in inte-rstate 
vommerce, as well as being subject to tidal ebb a.nd flow, the Court concluded that the 
Salton Sea was a Clean Water Act navigable waler. 

3. This decision is important in a number of ways. Fi rst, it continues the growing 
number of po~t-SW ANCC cases that have held ihat SWANCC is limited lo invalidating 
the migratory bird rule. 1-'urther, it found jurisdiction over an isolated ,11ater based 011 

actual interstate vommercial use (as well as tidal influence) of the watcrbody, and it did 
so in rhe contexi . of a c1imim1I case. This case should be. cited in post-S'vVAKCC briefs in 
answer lo allegation;; that SW ANCC limited our jurisdiction over isolated waters. This 
case should also bl'. shared with our resulatory clie.nts. 

MA..RTIK R. COIIBN 
Assistant Chief Counsel 
For 'Litigation 




